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FI LED:
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V.

KElI TH HESS SHANE L HARWARD
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REMAND DESK CV- CCC

M NUTE ENTRY

This Court has jurisdiction of this civil appeal pursuant
to the Arizona Constitution Article VI, Section 16, and A R S.
Section 12-124(A).

This matter has been under advisenent and the Court has
considered and reviewed the record of the proceedings from the

trial Court, exhibits made of record and the nenpranda
subm tt ed.

The wunderlying action arose out of a forcible detainer
conplaint against Appellant, Keith Hess, in which Appellee
sought i mMmedi ate possession of the nobile honme space occupi ed by
Hess, for his irreparable breach of the parties’ | ease

agreenent; Appellant allegedly stole a neighboring tenant’s
aut onobi | e.

The first issue to be addressed is whether the |ower court
erred in finding Appellee’'s notice of termnation of the rental
agreenent sufficient. Al'l evidence will be viewed in a |ight
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nost favorable to sustaining a judgnment and all reasonable
inferences will be resolved against the Appellant.! If conflicts
in evidence exist, the appellate court nust resolve such
conflicts in favor of sustaining the judgnment and against the
Appel lant.? An appellate court shall afford great weight to the
trial court’s assessnment of wtnesses’ credibility and should
not reverse the trial court’s weighing of evidence absent clear
error.® Wien the sufficiency of evidence to support a judgment is
questi oned on appeal, an appellate court will exam ne the record
only to determ ne whether substantial evidence exists to support
the action of the lower court.* The Arizona Suprene Court has
explained in State v. Tison® that “substantial evidence” neans:

More than a scintilla and is such proof as a
reasonabl e m nd woul d enpl oy to support the

conclusion reached. It is of a character which

woul d convi nce an unprejudi ced thinking mnd of

the truth of the fact to which the evidence is
directed. If reasonable men may fairly differ

as to whether certain evidence establishes a fact

in issue, then such evidence nust be consi dered

as substantial.®

This Court finds that the |ower court’s determ nation was
supported by substantial evidence. Appel | ee gave sufficient
notice to termnate Appellee’s lease, as required by the Arizona
Mobi | e Hone Parks Residential Landl ord and Tenant Act.’

! Guerra, supra; Statev. Tison, 129 Ariz. 546, 633 P.2d 355 (1981), cert. denied, 459 U.S. 882, 103 S.Ct.
180, 74 L.Ed.2d 147 (1982).

2 Guerra, supra; Statev. Girdler, 138 Ariz. 482, 675 P.2d 1301 (1983), cert. denied, 467 U.S. 1244, 104
S.Ct. 3519, 82 L.Ed.2d 826 (1984).

3 Inre: Estate of Shumway, 197 Ariz. 57, 3 P.3d 977, review granted in part, opinion vacated in part 9 P.3d
1062; Ryder v. Leach, 3 Ariz. 129, 77P. 490 (1889).

* Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); Satev. Guerra, supra; State ex rel.
Herman v. Schaffer, 110 Ariz. 91, 515 P.2d 593 (1973).

> SUPRA.

®1d. at 553, 633 P.2d at 362.

"A.R.S. § 33-1476, et seq.
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The second issue is whether the lower court abused its
discretion in denying Appellant’s request to postpone the
special detainer trial. An appellate court reviews a trial
court’s rulings on a notion to continue or to postpone a trial
for an abuse of discretion.® Because the Appellant’s request for
a continuance was beyond the tinme permtted by ARS § 33-

1485(c) — not nore than three days in a justice court, or five
days in the superior court® - the lower court did not err by
denying Appellant’s notion to continue. This Court finds no

abuse of discretion.

The third issue is whether the lower court erred in denying
Appellant’s notion to dismss, and in concluding that
Appel lant’s conduct constituted a nmaterial and irreparable
violation of his |ease. The appellate court has jurisdiction to
review a denial of a notion to disniss for abuse of discretion. !
However, because this <case involves an issue of statutory
interpretation, the appellate court nust review it de novo.* A
careful review of A RS 8 33-1476(d)(3) reveals that statute
does not contain an exclusive list of crines that may constitute
a material and irreparable breach of the |ease agreenent. I
conclude that theft of a vehicle of another tenant is an
activity t hat constitutes a mat eri al and i rreparable
nonconpl i ance. There is sufficient evidence to support the
| ower court’s conclusion that Appellant’s conduct constituted a
mat erial and irreparable violation of his |ease.

The final issue to be addressed is whether the |ower court
had jurisdiction to award attorney' s fees. The issue of
attorney’s fees has not been reduced to a final order, award or
judgnment, and as such is not a proper subject for appeal.

| T IS THEREFORE ORDERED affirm ng the judgnent of the West
Phoeni x Justice Court.

8 statev. Lloyd, 118 Ariz. 106, 574 P.2d 1325 (App. 1978).

® Requires “good cause supported by an affidavit.”

10 grate v. Hansen, 156 Ariz. 291, 294 P.2d 954 (1988).

1 Zamora v. Reinstein, 185 Ariz. 272, 275, 915 P.2d 1227, 1230 (1996).
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IT IS FURTHER ORDERED remanding this case back for all
further and future proceedings to the Wst Phoenix Justice
Court.
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